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TO: BOARD OF ADA COUNTY COMMISSIONERS 

 

HEARING DATE:  June 3, 2015  

STAFF MEMBERS: Megan Basham, AICP, Associate Planner 

PROJECT NO.:  201500097 A, Dave Spencer  

APPELLANT:   Dave Spencer 

AGENT:   Dave Spencer 

INTRODUCTION 

An appeal of the Director’s approval of the Sandy Point Lane private road.  The road is located in Section 11, 
T2N, 3D, Boise, ID. 

EXECUTIVE SUMMARY 

The appellant is requesting that the Board overturn the Director’s approval of a private road application to 
formally recognize a portion of Sandy Point Lane as a County-approved private road.  The appellant cites 
the following reasons to overturn the Director’s decision and deny the private road: 
 

 The Ada County Highway District (ACHD) has not provided an accurate legal description of the 
public road termination point;  

 Based on the termination point, southeast of Stagecoach Lane/Sandy Point Lane intersection, 
determined by ACHD during the comment period for File 201500097 PR, property owners along 
Stagecoach Lane would need to obtain approval of a variance for a private road off of a private 
road; 

 The ownership of the property underlying the existing road is unclear; and 
 Complex history of the area and the section of private road under scrutiny only benefits one or 

two property owners.  Solutions should address the complex issues of the entire neighborhood.  
 
The pavement for Sandy Point Lane ends approximately 215 – 270 feet southeast of its intersection with 
Stagecoach Lane.  The paved portion has always been known to be ACHD right-of-way.  What was 
unknown, is whether or not that right-of-way extended beyond the pavement, and if so, how far.  On 
April 14, 2015, ACHD sent a letter to clarify what is and what is not public right-of-way based on 
information provided by Ada County Development Services.  Included in that information was 
Instrument #7532588 which is warranty deed from 1972 to Ada County Highway Commission for what is 
now known as Sandy Point Lane.  There is an error in the legal description so that the legal description 
does not align with the road as it exists today which caused most of the confusion.  In light of the 1972 
warranty deed, ACHD has made the following determination: 
 

“There was also an error in the deed regarding the last 400-feet of Sandy Point Lane that 
is shown in pink on the map, which is part of the reason this segment has been in 
question.  This segment extends to Stagecoach Lane.  ACHD has not maintained, and 
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does not intend to maintain this segment of Sandy Point Lane, and as such it is classified 
as ‘unopened right-of-way.’”   
 

Travel through unopened right-of-way requires a license agreement from ACHD.  Based on this 
information, Ada County Development Services considers the end of the unopened right-of-way as the 
intersection point for the Sandy Point Lane private road.  Additionally, based the ACHD letter, the 
unopened right-of-way extends to Stagecoach Lane; thereby, removing any requirement of the existing 
homeowners on Stagecoach Lane to obtain approval of a variance for a private road off of a private road, 
if they so choose to submit a private road application in the future.  Through the private road application 
process which requires legal descriptions written by a licensed surveyor, the terminus of the public road 
will be established.   
 
The overlap issue was documented on ROS 9359, which was recorded on January 16, 2013, by Greg 
Carter of the Idaho Survey Group.  As a result of the original private road application, Development 
Services Survey staff conducted extensive research of the property deeds in the area to determine the 
extent of the ownership issues.  Additionally, as a result of this application, the applicant is required to 
address and fix the overlap issues prior to receiving final approval of the private road.   
 
The area does have a complex history of the splitting and selling of property without going through the 
subdivision process, a rezone to R1 from the 1970s and subsequent approved preliminary plats that never 
came to fruition, and the confusion surrounding the termination of the public right-of-way as described 
below.  Development Services staff has worked with the property owners in the area for two (2) years to 
ensure that the existing homes could obtain building permits.  The solution was two-fold.  First, staff 
wrote a text amendment, which the Board approved in October 2013, to clear up the non-conforming 
parcel section of the Ada County Code and the eligibility for building permits.  The second step required 
the property owners to submit applications for a private road.   
 
Staff met with applicant and the potential buyer on October 16, 2014 to discuss the property and any 
potential applications.  Staff then set up a meeting with the existing homeowners, IDFG, the applicant and 
the potential buyers on November 12, 2014 to discuss the proposed single-family dwelling and private 
road application.  Staff encouraged that the property owners work together on the private road 
application.   
 
Since the initial approval of the private road on March 19, 2015, staff has met with the applicant, potential 
buyers, and existing property owners on several separate occasions.  On May 15, 2015, staff facilitated a 
meeting with all parties in attendance, including the IDFG to discuss a solution.  While, the current 
application cannot be changed to include approval of Stagecoach Lane or the extension of Sandy Point 
Lane to include the appellant’s property, it was discussed that the required easement could include all 
existing homeowners in the area, as well as the IDFG for administrative purposes.  Joint maintenance was 
also discussed, as well as the desire to keep it unpaved at this point in time.  The terminus point was also 
discussed and preliminary consensus was to end the private road in an approved turnaround, at the 
Section line between Sections 2 and 11.  This would guarantee IDFG access to their properties within 
Section 2, as their existing easement includes Section 2, but not Section 11.  It would also reduce the 
complexity in the future extension of the Sandy Point Lane to the appellant’s property to the west.   
 
Area and Application History 
The road is existing and is part of an informal road system constructed in the 1970s and 1980s as part of 
what was known as the Lucky Peak Subdivision.  The Lucky Peak development was never approved by 
or recognized by the County as an approved subdivision but throughout the 1970s and 1980s the 
developer/owner sold off parcels that roughly matched the sketch drawing of the proposed subdivision.  
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The Idaho Department of Fish and Game purchased the majority of this area to protect the wintering elk 
habitat.  There are still some privately owned parcels but the majority of these parcels are considered to 
be unbuildable because:  
 

 They were not created in conformance with Ada County Code,  
 This area is largely zoned Rural Preservation (RP) which has a minimum lot size of 40 acres and 

the properties are far below the minimum lot size, and  
 None of the properties have access and frontage on a public road or a County approved private 

road as required.   
 

However, there are some exceptions.  There are currently five (5) homes in this area that were built prior 
to 1985.  Ada County Code does allow for these parcels to be considered Non-Conforming parcels under 
Section 8-1B-2b and eligible for building permits if frontage and access is also provided.  The second 
exception in this area is that there is a small portion (approximately 23.5 acres) of Estate Residential (R1) 
zoning which has a minimum lot size of 1 acre.  The R1 zoning occurred in 1973, prior to the requirement 
of a development agreement that allows the County to revert the zoning if the associated development 
request never materializes; therefore, the R1 zoning remains today.  The parcels in the R1 zoning are 
eligible for building permits because they were created prior to January 1, 1985 and they meet the one (1) 
acre requirement if there is access and frontage on a public or County-approved private road.   

The applicant for the original private road application approached the County about how to obtain access 
and frontage for parcel S1611212275, which is 3.3 acres, for the purposes of selling the property and 
making it eligible for a building permit.  County staff directed the applicant to submit a private road 
application because the property is zoned R1 and meets the minimum lot size requirement but lacks 
approved access and frontage.   

The buying and selling of parcels in the Lucky Peak development that occurred in the 1970s and 1980s 
has created confusion surrounding ownership of some parcels, not only for the private property owners 
but for public agencies as well.  The submittal of this application, allowed Ada County Development 
Services staff to conduct research regarding the development and ownership of some of these parcels.  
Below are the results of the County’s research which included reviewing past development applications 
and deed research: 

 ROS 9359 was recorded on January 16, 2013.  It was completed by Greg Carter of Idaho Survey 
Group on behalf of the Idaho Department of Fish and Game (IDFG).  It identified the area of the 
proposed private road as an area of overlap between Krueger owned parcels 2275 and 0900 and 
parcel 4925 owned by Isaac and Pollock.  While the Assessor’s map show a parcel to be owned 
by IDFG in the general location of the proposed private road, County staff could not find any 
recorded deeds for this strip.  Staff did, however, find deeds with overlapping legal descriptions.  
It is therefore, the County’s view that the proposed road location is located on property with 
overlapping ownership between Krueger and Isaac/Pollock.  As such, staff has placed a condition 
on this application that the overlap between properties is addressed prior to final approval of the 
private road.  While staff can offer potential avenues, it is ultimately up to the private property 
owners as to how to address the boundary overlap.  Once the overlap issue is resolved, the 
appropriate perpetual access easements will need to be recorded.   
 

 The parcel in question was created on March 4, 1983 via a Quitclaim deed recorded as Instrument 
#8317769 from Developer’s International to Philip and Allyn Krueger.  It changed ownership 
several times in the following years but the legal description has remained the same.  Philip and 
Allyn Krueger regained ownership on June 14, 1999 via a Special Warranty Deed recorded as 
Instrument #99059265 and have remained the owners since that date.  County Survey staff 
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plotted out the legal description attached to these deeds and the description encompasses all of the 
contiguous Krueger parcels (2275, 0900, and 1150), which results in one parcel measuring 
approximately 20 acres.  Therefore, Ada County Development Services considers the three 
parcels to be one, 20-acre parcel for development purposes.  The three different parcel numbers 
were created by the Ada County Assessor’s Office and do not necessarily reflect development 
parcels.  Rather, Ada County Development Services considers the legal description attached to 
the recorded deeds as the parcel eligible for development.   
 

 As stated earlier, the property owner is seeking to create a buildable parcel on what is shown in 
Ada County Assessor records as the 3.3-acre parcel ending in 2275.  Because the deed for the 
entire 20-acre parcel was recorded prior to January 1, 1985 and the zoning of the parcel is R1, the 
property is eligible for a one-time division.  Staff is not including the one-time division as a 
condition of approval for the private road application because the private road is not contingent 
upon the 20-acre parcel being divided, but rather, staff included this information to inform both 
the property owner and the potential buyer that the 3.3-acre parcel is actually not a stand-alone 
parcel for development purposes without an approved one-time division.  If the property owner 
chooses to go through the one-time division process, the resulting parcels would need to meet the 
dimensional standards of the R1 District—1 acre and 100 feet of frontage along a public or 
County-approved private road.   
 

 Initially, the applicant proposed a cul-de-sac as a terminus but then submitted revised drawings 
showing a hammerhead at what is considered to be the intersection of Sandy Point Lane and 
Lucky Peak Lane.  Again, ROS 9359 shows that there is conflicting ownership information in this 
area, which was confirmed by Ada County Survey staff.  If the applicant intends to keep the 
turnaround in this area, the ownership issue will need to be resolved and the appropriate 
easements from the identified property owners will need to be obtained.  It is not clear that this 
parcel is actually owned by the IDFG, as shown on the Ada County Assessor’s map.   
 

The existing homeowners have voiced several concerns regarding the proposed private road including the 
lack of owner signatures, the impression that the applicant will be responsible for granting easements to 
all other homeowners in that area, the lack of a defined maintenance agreement, the proposed turnaround 
on the Isaac/Pollock property without their consent, the lack of a collaborative effort between property 
owners and public agencies including Ada County, IDFG and ACHD, and the point at which ACHD 
public right-of-way ends and the private road would begin.  Staff will address each item below: 

 Typically, development applications submitted to this office do require the signatures of all 
property owners on which the development occurs—although this is not actually written in Ada 
County Code.  Private roads are also unique in that the applicant is required to produce recorded 
easements from all affected property owners prior to the final approval of the private road.  For 
this reason, Ada County accepted the private road application.  Additionally, it was only through 
the submittal of this application that staff discovered the overlap issue and can now direct the 
applicant to address the issue and obtain easements from the appropriate property owner(s).  It 
should also be noted that while there are other property owners in the area that use Sandy Point 
Lane, the actual road only provides direct access to two properties—the Krueger parcel and the 
Isaac/Pollock parcel. 
 

 While the applicant does state in the detailed letter that they will be the owners of the private road 
and will grant easements to other property owners that would only be the case if the applicant 
ends up being the owner of the property underneath the proposed road.  As discussed above, the 
land on which the proposed private road sits has an overlap in legal descriptions that must be 
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addressed before the road can be finalized.  Private property owners do have the discretion to 
grant easements and the County cannot force a private property owner to do so.  The County has 
encouraged all of the property owners to work together on getting the existing roads approved as 
private roads since 2013 and this is the only application the County has received.   
 

 The application requires a draft maintenance agreement.  This is usually a negotiation between 
private property owners.  This is a unique situation in which the applicant believed the road to be 
owned by the IDFG and was pursuing an easement through them in which the terms of the 
maintenance agreement would be determined.  Staff directed the applicant to submit something 
that acknowledged a maintenance agreement would be provided but didn’t necessarily require all 
the details up front.  A final maintenance agreement with details provided is included as a 
condition of approval.   
 

 The applicant first intended to have a cul-de-sac on the Krueger and Isaac/Pollock parcel but then 
amended the request to move it to a hammerhead at the intersection of Sandy Point Land and 
Lucky Peak Lane because it was believed to be all owned by the IDFG.  Through the research, it 
was discovered that there are also ownership issues regarding the hammerhead location.  The 
applicant will be conditioned to address the terminus of the private road.  If the applicant wishes 
to keep the hammerhead, the applicant will be required to address the ownership and obtain the 
appropriate easements.  If the applicant wishes bring the terminus south into a cul-de-sac, if any 
portion of that extends onto the Isaac/Pollock parcel, the applicant will be required to obtain an 
easement from those property owners.   
 

 As discussed earlier, the history of this area is convoluted and confusing to all parties, even the 
public agencies.  In the spring of 2013, staff met with the existing homeowners to discuss a 
process in which the homeowners would be eligible for building permits in the event that the 
home was damaged and needed to rebuild.  While the code at that time granted non-conforming 
status to parcels that had a home built prior to January 1, 1985, it wasn’t clear whether or not the 
property owner could pull subsequent building permits for the property.  Staff discussed a two-
fold solution.  The first step was to clarify the language in 8-1B-2b, which was completed by Ada 
County staff and approved by the Board on October 2, 2013.  The second step was for the 
property owners to submit a private road application (and a potential variance application) in 
order to meet the County requirement for access and frontage.  On August 2, 2013, staff, 
including the County Engineer, conducted a site visit and met with the homeowners and IDFG to 
discuss the steps and requirements for the private road application.  Pre-application notes along 
with the application forms were sent to the existing homeowners the following week.   
 

 Staff met with applicant and the potential buyer on October 16, 2014 to discuss the property and 
any potential applications.  Staff then set up a meeting with the existing homeowners, IDFG, the 
applicant and the potential buyers on November 12, 2014 to discuss the proposed single-family 
dwelling and private road application.  It was encouraged that the property owners work together 
on the private road application.  On January 20, 2015, the applicant submitted the private road 
application.  Often times, it is only through a formal application process that many of these issues 
can be addressed and worked through.  Staff cannot prevent anyone from submitting an 
application. 
 

 The location of the public right-of-way terminus has always been an area of confusion.  The 
neighbors are correct in that there has been conflicting information over the years.  Ada County 
staff has requested right-of-way information from ACHD in the past which differs from where it 
is shown in this private road application.  However, many times, it is not until a formal 
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application is sitting in front of staff that an agency will issue a formal response.  The formal 
response from ACHD with this private road application is that the end of the public right-of-way 
is shown correctly on the application materials submitted, which is the end of the pavement.  A 
condition of approval will be to install a private road sign at the start of the private road.  This 
will help to reduce any confusion in the future.   

 
All written comments received to date are included as exhibits.   The comments received have been from 
the affected agencies.  No written comments from the surrounding neighbors have been received, thus far.   
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RECOMMENDATION 

Based upon Staff’s review of the application, staff concludes that this application complies with the Ada 
County Code and recommends approval to the Board as set out in the proposed Findings of Fact and 
Conclusions of Law attached hereto.   

The Board should consider the evidence and testimony presented during the public hearing prior to 
rendering its decision concerning this application.     
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EXHIBIT LIST – PROJECT NO.: 201500097 A 

1. Appeal Master Application and Checklist submitted April 3, 2015 – 3 pages 

2. Appeal Detailed Letter dated April 3, 2015 – 3 pages 

3. Site Plan submitted by Appellant submitted April 3, 2015 – 1 page 

4. Tentatively approved private road drawing and legal description submitted by original applicant 
stamped January 23, 2015 – 2 pages 

5. Vicinity Map – 1 page 

6. Appeal Submission and Hearing Date letter dated April 8, 2015 – 1 page 

7. Appeal Ada County P&Z Transmittal dated April 13, 2015 – 2 page 

8. Letter from ACHD dated April 14, 2015 – 2 pages 

9. Instrument #7515233 deeding Sandy Point Lane to ACHD – 2 pages 

10. Memo from Ada County Building Official dated April 14, 2015 – 1 page 

11. Letter from Idaho Fish and Game dated April 28, 2015 – 2 pages 

12. Appeal Radius Notice mailed on May 1, 2015 – 3 pages 

13. Original Application Staff Report dated March 19, 2015 – 5 pages 

14. Original Application Findings of Fact and Conclusions of Law and Conditions of Approval – 8 pages 

15. Original Application Master Application and Checklist submitted January 20, 2015 – 4 pages 

16. Original Application Detailed Letter submitted January 20, 2015 – 1 page 

17. Pre-Application Notes from August 2, 2013 – 3 pages 

18. Right-of-Way Exhibit submitted with original application January 20, 2015 – 1 page 

19. Original Application Draft Maintenance Agreement submitted January 20, 2015 – 1 page 

20. Original Application Submittal Letter dated January 22, 2015 – 1 page 

21. Original Application Transmittal dated January 23, 2015 – 2 pages 

22. Original Application Radius Notice dated January 23, 2015 – 3 pages 

23. Original Application Memo from Ada County Building Official dated January 27, 2015 – 1 page 

24. Original Application Letter in Opposition from Neighbors dated February 6, 2015 – 11 pages 

25. Original Application Email from ACHD dated February 11, 2015 regarding original ROW 
termination point – 2 pages 

26. Original Application Memo from the Ada County Engineer dated March 17, 2015 – 2 pages 

27. Original Application proposed building site submitted January 20, 2015 – 1 page 

28. Appeal Legal Notice published in The Idaho Statesman on May 19, 2015 – 1 page 

29. Meeting Notes from May 15, 2015 – 1 page 
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